FAMILY SUPPORT
F O R U M

The Official Newsletter of the lllinois Family Supp Enforcement Association

Vol. 20 March, 2008 No. 1

Child Support Protection Act STILL ALIVE

Dear Child Support Colleague, passage of the provisions. There has been
much work going on with Washington-based
As the Congress begins its work for this year, advocates and associations to see if the
it is another opportunity for you to make a economic stimulus package is a good vehicle.
contact with your Senator and Representative
to discuss the importance of passage of S 803As | am sure you are reading in your local
and HR 1386 --- to restore the federal match papers, there are many ideas on what should
on performance incentives. be included, whether "pay-go" applies, and
what would get the support of both the
To date, the Senate bill has 30 bipartisan co- Congress and the signature of the President.
sponsors, while the House bill has 74 Things are moving fast but still in progress.
bipartisan co-sponsors. As many of our statesThis week the National Conference of State
are reporting decreased revenue and serious Legislatures sent a letter urging the leadership
budget reductions in 2009, it becomes more to include child support in the economic
important that the federal government stimulus package. This is but one example of
continue its financial commitment to the Child the support the child support program
Support Enforcement program. | urge you to continues to receive from many other groups.
make a contact with your delegations to
educate them about the importance of their

support. Sincerely,

| want you to know that the funding Sharon A.Santilli, Esq.

restoration is very much alive. The sponsors President - National Child Support

continue to try to find the right vehicle for Enforcement Association
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Fromt he President
.. A\FSEA UPDATE

By Jeff McKinley

Fellow Members:

| am honored to serve as your IFSEA presidentiferupcoming year. Our conference last fall
was very successful in several ways. Our atterelapproached 200, which is the largest we
have had in many years. The response to the seséilities, and food was almost universally
positive. | was proud of the efforts we put tog@etand hope that you enjoyed our own
experience if you attended. Like all previous evahce chairs | owe a tremendous debt to the
many volunteers, agenda committee members, and@nderful vendors. | especially
appreciate the efforts of Deb Packard, who sergetiyaagenda committee chair. She really did
so much more than that title conveys. From tabitgerpieces, to scheduling volunteers, to
organizing the panels and the material for our @arice packets, Deb took the lead in so many
areas and got the job done. For myself, and lamf®r the entire association, | offer heartfelt
thanks.

| also offer thanks to our past president, Mary Mar. She was and remains an effective leader
for our organization. She is considering runniogthe NCSEA board this summer and will
help raise lllinois’ profile in the child suppordmmunity.

Like Christmas, it seems our annual training cagriee is always just around the next corner.
This year’s conference will be held at Rend Laked®eand Conference Center, 11712 East
Windy Lane, Whittington, Illinois. More informatiowill come later in the year, but mark your
calendars now for October 19-21. Sherrie Rungleeisonference chair this year and would
appreciate any assistance and suggestions you anay fYou can email her at
Sherrie.Runge@illinois.gov

Please take a moment to consider NCSEA Presidbatp8 A. Santilli's information about
pending federal legislation that greatly impacts ¢hild support functions in all states. Your
voice can help make difference.

You can visit the NCSEA website @tvw.ncsea.ordor an easy, electronic way to contact your
representative or senators.

Jeff McKinley,
President



. FromHFS . . .
ﬂ'IFS .. .ILLINOIS IV-D UPDATE

By Pamela Lowry
Fellow IFSEA members,

Hello! | imagine most of you are as anxious aslta see the end of this long and dreary wintexmlhappy to
report that despite record-setting snowfalls, toerss, and various weather-related problems, DCi8&es have
been open for business and busy. DCSE staff ayetie@ demonstrated their commitment to customerisraying
even the worst weather to remain accessible t@ouests.

In late January | had the privilege of co-chairihg National Child Support Enforcement Associatawfid-Year
Policy Conference. During the conference, | waaelist in a session that discussed the fedefedeQdf Child
Support Enforcement’s PAID initiative. PAID (Peof to Avoid Increasing Delinquencies) is a nationa
initiative to increase collections of current sugi@nd prevent and reduce arrears so that childaupiill be a
reliable source of income for more families.

The OCSE has published several “PAID Updates” aisghahe PAID initiative. These updates informidh
support professionals about initiatives that lawastate IV-D agencies have shared with the OCS&asples
of ideas that promote collection or debt reductidiou can obtain copies of the PAID updates by actitig
John.Powell@illinois.gov.

As part of the PAID initiative, OCSE Commissioneaigot Bean invited states to participate in stiateg
discussions regarding the initiative and its gozddled PAID Attention meetings. lllinois was &arly state to
participate in these discussions, and | was asksgdak at the Policy Forum about the lllinois PAention
meeting.

In my introduction, | shared with those attendihg tvorkshop that we are pretty serious in lllired®ut
measuring our performance. What sometimes isifedtated is that our performance measurement i®me
based. That means that when we talk about impgosum performance, we are actually talking aboydrowing
the economic lives of families.

So when we talk about PAID projects, what we aadlyesaying is that we will thoughtfully and strgieally
focus our efforts on those outcome measures that die@ctly affect the economic health of children.

As you all know, lllinois intentionally moved toFeocus On Collections in federal fiscal year 200his
statewide approach includes specific, pro-activeagament of cases towards collections. | sharddtie
workshop attendees that Illinois once had a venyrktio of cases with orders, so by improving ttzdio and
engaging in a very successful New Hire Outreachpzagm we were able to achieve collections improvasie
through our early re-engineering efforts. By fangson improving our order establishment processekat the
same time working with employers on New Hire andWhcompliance, we were able to bring our IV-D
collections up very significantly. However, we latlow that collections do not automatically folloke entry of
all new orders. Added to that, we had quite afateoy old orders with no collections.

In October of 2006 we started a new effort to régebiliinois’ child support performance by addingellections
focus. Since we benefited a great deal from shgdgthers in our establishment improvements ana the best
practices and guidance offered by the OCSE, we wameopen to being an early state to engage with
Commissioner Bean and OCSE staff in PAID Attentioeetings. Our meeting occurred in April of 20@#ior
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to the meeting, we received a document that liseseral possible topics. Because we receiveddbendent in
advance, we were able to assemble our data andtjpdtesponses in advance, which helped our ngpeginvery
smoothly. Additionally, we were able to identifyettopic experts we needed and invite them to theting. |
invited about 12 lllinois staff to attend the magtiwith me, and there were many federal attendeegeh.

The first topic was lllinois’ New Hire Outreach Wwiemployers. As a Governor’s initiative, this effbas
doubled lllinois’ monthly collections attributalie New Hire. One result of this discussion wasraitation to
attend the OCSE’s annual training conference aadige a presentation on this topic in Septembdasifyear.
As a result of the PAID discussion, we also undsetm match of a federal file against the lllinoieviNHire file
to test the validity of the state data collectiowl @rocessing. We found that our process workegesdinarily
well.

We also discussed lllinois’ remarkable increaseY2007 federal offset collections. Through the BAI
Attention meeting, we were able to answer the OG$HEstions about our system enhancements that adldo
identify all eligible cases.

In the technical assistance area, we discussadiiliparticipation in Interstate Case Reconciiatd4. That led
also to a discussion of the need to send a newriRéiadion file to the FCR, to reduce synchroniraterrors.
That activity will become an annual task.

We also discussed the Employer Database Cleanofiseffoing on around the nation, particularly tfferés
undertaken by the Texas IV-D program. lllinois Is@the understanding of the benefits of this kinthibiative
prior to the call, but gained a greater understamthirough the discussion. Though we elected mtirmoe to
defer this activity until after we have completedi@rkplan we’ve already undertaken, the discussgias helpful.
| think the OCSE would also judge the discussidpfiag as it gave them an opportunity to gain adyet
understanding of the improvements we are presaraiking on.

During our discussion of SVES (State VerificatioxcBange system, which is the match with the S&xeglurity
Administration), we determined that with a few chas we could obtain more and better informatiomftbe
SSA. A beneficiary match on Title XVI SSA benefftghich can't be offset but would give us infornaatifor
modification and debt reduction) and Title Il digi&p benefits (which can be used for income withding) data
will begin soon. Following the reconciliation mhteg, we will begin proactive matching. We expictnatch
with the SSA on less than 1% of our cases, butyes@se counts. For those cases that match, incatiieolding
and lump sum payments on Title Il cases and deltcteon and modification on Title XVI are expected
follow.

One of the things discussed was a way to validtewe were getting the greatest benefit possibla our
income withholding automation. lllinois is a vaytomated state, and about 80% of our collectioas a
attributable to income withholding. We are actyailthe process of a comprehensive review andritewf our
income withholding programs. Among the benefitshef rewrite is that we will use the new progranuyrto
communicate proactively with non-custodial paremiteen they first become delinquent. To assistim éffort,
the OCSE PAID group offered to develop a tool fet@use in our assessment. OCSE staff develop&trax
which we utilized to continue to assess our apgroac

We also agreed to submit an additional PAID pradiir publication. We had already submitted the afsthe
USPS Address Change Service as PAID update #& &@SE'’s request but have since submitted our girtme
increase current collections on cases with no eyapland no payment for 120 days. We expect thaéto
published soon, but | shared the concept with dées at the workshop.

We began this new practice because we realizedrdmatFFY2005 to FFY2006, an additional $38 millionl V-
D collections did not increase our ratio of currempport collected - due to a 12% increase in otsepport
charges during the period. Between 2002 and 2Ub&i$’ ratio of cases with court orders improviedm 40.8%
to 66.9%, with annual current support charges asirgy from $767.7 million to $866.4 million. Dugitthe same
period, the percentage of current support collectgntoved from 39.1% to 51.8%. This representsiahn
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increases in collection of current support of $tdilion. Our outcome evaluation spurred an arialgé current
support charges and collections, with the goabitt lbliscover the drivers and to generate additiooléctions.

Three distinct groups of non-paying cases weretiiiett Cases with No Employer/No Payment in 124yB),
Self-Employed NCP’s/No Payment in 120 days, and N®@&h Employers and No Payment in 120 days. ¥hil
work was performed on all three categories, thasagas placed on Cases with No Employer and No Patym
120 Days. This was due primarily to the low voluafie€ases in the other two categories and the vogime of
cases in the selected category. Only 828 casea kalf-employment indicator marked, although teahore
likely an indication that the field is not utilizékdan an indication of the self-employed NCPs ideltiin the
lllinois caseload. 7,088 cases were identifielasng employer information. A review of theseesmgdicated
that many were former employers not terminatecheriltinois system or very new employers where imeo
withholding had recently been served. However5388 cases were identified as having no current @yepl
information and no indication of self-employmefithese cases represented $69,210,810 in currenbrsujoye or
approximately 10% of total current support charg&s.additional reason to focus on these casesheas
composition of collection of current support. Aapshot review of collections indicated that 68.5%urent
support was collected for those cases where dtda@semployer segment existed, but that only 20%uent
support was collected for cases with no employgmssts.

Having identified the target population, casewoskeere asked to pursue intense and proactive tiothsc
activity including contacting the NCP by phone,lection letters, or referring the case for couttamcto obtain
payments. Workers made various inquiries with N&®sundertook local locate actions to determiee th
employment status of the NCP, served income wittihglon any identified employer, contacted custiquaent
for additional information or leads, and prepargdings for contempt as appropriate.

The results reflected a 10-month period from Decan@®06 to September 2007.

At the end of the first month (December 2006) tbiection rate was 1.5%. At the end of the 6th thpourrent
collections arose to 8% or $5.3 million. A totallection for this population of cases was 18% 2.8 million
during the 10-month period.

A random sample of 100 cases from the originaldigpgpulation where payments had now been made was
reviewed to determine if payments were recurringrdime. Categories for the review were: No payimen
received, one-time payment (this was defined atbr less payments in 10 months), or recurringnesys
(more than three payments in 10 months). Our samgicated that 74% of these cases had recuregments.
The review also included analysis of whether theedrfor the payments was income withholding, staff
intervention, or court related actions. 61 % & sAmple had income withholding completed, indncaNICP’s
had changed jobs or employment locate activitiessueceeded, while 39% had no new employment irdbom
but either personal contact or court action taketheir case had secured payments.

I hope that you have found this informative, thai yvill take an opportunity to review the PAID Upes from
our IV-D colleagues around the nation, and thatwduoffer your support to the OCSE and familieslilinois
and around the nation by participating in the Ritoje Avoid Increasing Delinquencies.

Sincerely,

Pam



Fromthe 2007 | FSEA
Schol arshi p W nners.

. . .Reflections on the Conference

Tunisa Jackson, DCSE Cook County Appeals Unit, Kaigty Pelka, DCSE
Downstate Accounting, were recipients of tffe/hnual IFSEA Training
Conference Scholarship. Here are their impressbtise event...

Tunisa Jackson

First, let me start off by saying how honored | u@be chosen as one of the
scholarship recipients.

| wanted to attend the conference because | belithet there would be invaluable
information to be obtained by attending the marssgms scheduled. While
everyone that attended the conference knows somgeditiout the Child Support
Program, there is always more to learn becauseigesland laws are constantly
changing. | learned about the issues we havetwjiig to create a uniform
support order that every county can use, mainhabge many counties have
different needs based upon their population’s deapigcs that have to be
addressed within their orders that all countiematoencounter. | have a better
understanding of how Project Clean Slate worksthachdvantages it brings not
only to the Department, but to the NCP and thedecéil that they provide support
for. | learned more about customer service and Wwevehould handle our
customers that are a little more challenging tharave normally used to. | can
definitely say that | left the conference with maiseful information than what |
came with.

Another benefit of attending the conference wasiriggto know my fellow co-
workers in Cook County in a more social settingit Better than that, was getting
to meet the many co-workers and partners withirGhed Support Program that |
don’t encounter on an everyday basis. It is oiggtto continually email or talk
by phone to person about work that has to be dmrtat is another to know the
person that you are corresponding with on a morsgpal-professional level. |
feel that | made great friends and contacts byditg the conference. For me
that was the most invaluable part of attendingcthraference. Don’t get me
wrong, getting the information provided was goodk, imeeting and learning my
child support partners was even better.



| would recommend to anyone that if they ever getdpportunity to attend a
Child Support Conference, Take It! The informatmovided is great. The
friends and contacts made, the best. And the sjpeat at the conference overall,
unforgettable.

Kristy Pelka

| would like to thank the committee for giving nfeetopportunity to use one of the
scholarships to attend the IFSEA Conference hetldeaStoney Creek Inn at
Moline, in October 2007. | had heard from othéerdees that it was not to be
missed if given the opportunity to attend and Ih&tvagree.

As an accountant in the Peoria Regional OfficegMehbeen working on the
account balances of the lowa-lIllinois border propases for a little more than a
year. Attending the Border Project session, | alals to learn some of the
background of how the projects got started indlisnwith lowa and Wisconsin.
And it was beneficial to hear from individuals ¢ tpanel and to put some names
and faces together. Attending the conferencegdse me the opportunity to meet
new HFS staff from other regional offices, and frtbra central operations in
Springfield.

During the two-day conference, | found the othessgns both informative and
interesting. The speaker from Social Security gavexcellent presentation. | can
use the information gained from that session tesassmy regular accounting
duties in PRO.

Thank you again for allowing me to attend the IFSEdnference.

If you or anyone you know of is interested applying for a scholarship to attend the
2008 IFSEA Training Conference, please complete and submit the scholarship
application found on page 15 of the FORUM. Two scholarships will be awarded
for the 2008 | FSEA Training Conference.



From t he Courthouse . .
.. .Cases and Commentary

The following is a summary of arguably support-rééal cases published since cases were last sumnuhrize
in the FORUM — essentially almost a “Year-Plus ineRiew.”

Direct links to slip opinions of these and otheraent decisions are maintained on IFSEA’s web site,
www.illinoisfamilysupport.org soon after they are released.

Petition Required to Terminate Maintenance
Based on Continuing Conjugal Cohabitation

In Re Marriage of Thornton ____1ll. App. 3d
. NE.2d____ 'tDist., No. 3-05-0722,
4/17/07), reversed orders terminating maintenance
and remanded for further proceedings on that and
other issues.

In their March, 2001, divorce settlement Wade
was to pay to Rosemary maintenance of $275 per
month for 30 monthgd be reviewed at the end of
that period) and pay $373.50 per month as his half of
a second mortgage. In September, 2004, Rosemary
filed a contempt petition alleging that Wade haitipa
no maintenance or mortgage payments and had
avoided other debts assigned to him by filing
bankruptcy. She also sought an extension of
maintenance. The trial court initially found Wade
liable for all the payments alleged, totaling $&25
plus interest, but later “reserved” that decision
pending a hearing on Wade’s oral claim that
maintenance had automatically terminated as the
result of Rosemary’s “living congically” with
"another man.”

In that hearing Wade admitted he hadn’t made
any payments, but claimed he didn’t have to because
his brother had moved in with Rosemary before the
judgment was entered. His evidence establishibel lit
more than that his brother’s car was seen on severa
occasions at her house, that he had been seen there
several times, and had made phone calls from there.
Rosemary testified the brother lived in the basémen
that they had entirely separate lives and no roimant
or conjugal relationship. The trial court abatéd a
maintenance payments without making any findings
of fact or explanation for its ruling, and made no
ruling as to the mortgage payments or other debt
issues raised in Rosemary’s contempt petition.
Rosemary appeals.

by Thomas P. Sweeney

Rosemary's appeal seemed to focus on whether
maintenance was terminated automatically by a
continuous conjugal relationship or required a
petition to terminate it. Discussing earlier catbed
really dealt with the effective date of such
termination, the Appellate Court found that “[l]ogi
compels us to conclude that section 510(c) creates
exception to section 510(a)’s limitation of relief
installments after the filing of the motion or pietn,
but does not establish an exception from the
obligation to file a petition in order to conforimet
court’s order to present circumstances.” The
IMDMA requires that a petition must be filed an@ th
requisite findings concerning conjugal cohabitation
must be made before a court-imposed maintenance
obligation can be terminated. Wade never filechsuc
a petition.

Had Rosemary not raised the issue of
maintenance (by seeking to extend it), the court's
order terminating it would have been void for latk
jurisdiction. Instead it was voidable. The eviden
presented by Wade was insufficient to establish a
continuing conjugal relationship, and Rosemary’s
evidence that there was no such relationship was
undisputed. Finding no evidence of a continuing
conjugal relationship, the termination of mainterean
was reversed and remanded with directions to direct
Wade to pay the sums first found due.

The Appellate Court then found Rosemary’s
petition to extend maintenance was within the
Court’s jurisdiction, even though it was filed aftee
initial award of maintenance had ended. Rosemary’'s
allegations that Wade’s bankruptcy shifter debts to
her that had been assigned to him, if found taupe t
could be a basis for a finding of changed
circumstances. And the other issues raised by
Rosemary’s petitions had to be addressed. Cause
remanded on all these issues.



Presumed Father Has Standing to Seek
Custody Despite Later DNA Exclusion

In Re Marriage of Casey____ lll. App. 3d __,
___N.E.2d___ {®Dist., No. 5-07-0020, 5/18/07),
reversed denial of a husband'’s claim for custody of
child born to wife during marriage, following DNA
exclusion of his paternity, based solely on a figdi
he lacked standing because of the paternity exxiusi

James and Stephanie were married in May, 2004.
One child, Z.C., was born prior to the marriage. A
second child, S.C. was born during the marriage, on
July 6, 2005. In his divorce petition, filed in Ap
2006, James sought custody of both children. In her
response Stephanie admitted James was the father of
both children. Only after James was granted
temporary custody of both children Stephanie moved
for DNA testing as to the paternity of S.C.. Whiea
tests excluded James’ parentage Stephanie moved to
reconsider temporary custody. After a “best
interests” hearing, the Court concluded it coultl no
rule on those issues because James lacked standing
have custody as the result of the paternity exaiysi
granted Stephanie’s motion to reconsider, and
granted her temporary custody of S.C. James
appeals.

Reversed and remanded. Section 601 of the
IMDMA provides that custody may be ordered in
proceedings initiated by “a parent” in a dissolatio
action. “[T]he standing to seek relief under the
Dissolution Act is based on the status of the party
seeking reliefit the time the relief is sought.” Since
the child was born during the marriage James was th
presumed father at the time he filed his petition
seeking custody. Thus, he had standing under the
statutes to seek custody when he filed his petition
notwithstanding the subsequent DNA exclusion.
Because the trial court decided the custody issue
solely on its erroneous conclusion as to Jamek’ lac
of standing, the matter must be remanded for
determination of the best interests of the childat B
because he is no longer the presumed father, on
remand James will have to show not only thatii is
the child’'s best interests that he have custody but
must also demonstrate good cause or reason to
overcome the presumption that a parent has a
superior right over a non-parent to custody.

Arrearage Payments Following Termination
of Current Support Not Limited to Level of
Pre-Termination Order, Wage Assignment
Limits

Crankv.Crank __ lll. App.3d__,  N.E.
2d (8 Dist., No. 3-06-0907, 7/12/07), affirmed
orders for repayment of arrearages following
termination of current support and maintenance.

In the parties’ 1991 divorce Gary was ordered to
pay child support for two children, plus mainteranc
for a determined period. Originally set at $272.77
per week, the support was later modified, firs$16
per week in 1993, and then to $96 per week plus 20%
of bonuses in 2000. His support and maintenance
obligations ended as of July, 2005, and a
determination of arrearages was sought.

The Court determined his arrearage was
$220,209.55, consisting of $170,760.44 in child
support and $49,449.11 in interest, and ordered
payments toward that arrearage of $300 per week.
Gary moved to reconsider, asserting that the Court
was incorrect in characterization of the arrearages
all child support, and that the $300 per week order
was excessive. He argued $300 per week was 60%
of his weekly income, far higher than the 15%
allowed by the lllinois Wage Assignment Act , and
that under Section 505(g-5) of the IMDMA the Court
could only order the old support amount of $96 or
$94.94 per week (15% of his weekly net income).
The Court agreed with his first contention, and re-
defined the $170,760.44 as a combination of
specified amounts for child support owed his ex,
child support owed to the state, maintenance owed
the ex, and “medical arrearages;” the interest amnou
due remained the same. However, the Court rejected
Gary’s arguments against the payments ordered, and
reiterated the order of $300 per week. Gary appeal

Nice try, but No. Section 505 (g-5) provides that
if an arrearage or delinquency of more than thirty
day’s support exists when current support term@ate
“the periodic amount required to be paid for cutren
support of that child immediately prior to that &at
shall automatically continue to be an obligatioot, n
as current support, but as periodic payment toward
satisfaction of the arrearage or delinquency.” yGar
argued that section limited what could be ordered
toward his arrearage to the prior order of $96 per
week. The Appellate Court rejected this
interpretation, finding “the plain language of the
statutes makes clear that the statutes are meant to
streamline the collection of arrearages
posttermination. . .. There is no mention in the
statutes that the circuit court is restricted kg th
previous periodic payment amount when setting the
new periodic payment amount to satisfy the
arrearages posttermination.” “The provision sets a
default for posttermination support arrearagelsef t
parties do not ask the court to set it. It dods no



however, prevent the court from modifying the
pretermination periodic payment amount.”

Gary’s argument for limitation under the Wage
Assignment Act also fails. That act does not apply
child support/maintenance situations. Rather §imit
on how much can be withheld for child support
purposes is governed by the Income Withholding for
Support Act, which sets high limits consistent with
the Federal Consumer Credit Protection Act.
(Apparently not argued, and certainly not discussed
is whether the Court could ordeayments which
exceed the limits of what can be withheldder the
Income Withholding and Consumer Credit Protection
acts ) Affirmed.

Federal Bankruptcy Court Finds

Child Support Interest Mandatory, Not
Waived by Failure to Assert in Tax Offset
Notices

In Re Eichwedel ___ F. Supp. ___ (US Bkrptcy
Ct., C.D. lll, No. 06-81327, 7/30/07), allowed aioh
by the Dept. of Healthcare and Family Services for
child support plus interest as a priority domestic
support obligation in a Chapter 13 bankruptcy plan,
rejecting an objection by the debtor to the indusi
of interest.

Debtor was ordered to pay child support for one
child in his divorce, beginning in 1986. The child
attained majority in 2000. Debtor filed for Ch. 13
bankruptcy in August, 2006,. His Plan includecas
priority claim child support arrearages of $5,0@0,
be paid without interest through the plan. ThetDep
of Healthcare and Family Support filed a claim in
November, 2006, claiming arrearages plus interest
totaled $13,217.16 as of August 245, 2006. The
Department’s claim included worksheets showing
support due of $32,508, interest of $7,930.16 dawarg
as of July 30, 2006, and payments made of $27,222,
leaving the balance of $13,217.16. Evidence also
included four tax offset notices sent by the
Department from 2003 to 2006, which asserted
arrearages but not interest due.

The Debtor argued that lllinois law did not
provide for interest on child support until Janudry
2000, when Section 505(b) was amended to expressly
provide for it. He asserted that before then eger
on child support was discretionary with the coant
since the court had not ordered it, the court had
implicitly denied it. In the alternative, the
Department had waived its claim to interest byirfgil
to assert it in the tax intercept notices it hau Hee
debtor over the years.
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The Department argued that interest on child
support has been mandatory since May 1, 1987 (and
only claimed interest accruing from that date is th
claim). On that date amendments to Section 505
became effective providing that each payment that
came due became a judgment by operation of law,
and Section 12-109 of the Code of Civil Procedure
was amended to provide that judgments for child
support arising by operation of law “shall bear
interest” as provided by Section 2-1303.

After reviewing the progression of lllinois case
law decisions on the subject, the bankruptcy judge
agreed with the Department, that interest became
mandatory as of May 1, 1987. Failure of the cturt
order “anticipatory” interest when it entered the
original support order does not mean it exercised i
discretion to deny it. And failure of the Departihe
to assert a claim for interest in its several ttsed
notices does not amount to a waiver of that claim.
“The party claiming an implied waiver has the
burden of proving a clear, unequivocal and decisive
act by the other party manifesting an intention to
waive its rights.” The notices did not make any
reference to anything beyond the support payments
ordered, and did not suggest payment would satisfy
all obligations.

The Court also rejected Gary's argument that
interest should stop accruing when the current
support obligation ended. “Although the support
obligation itself may terminate upon [the child’'s
emancipation], interest is compensation for thetim
value of money, and continues to accrue on the
unpaid principal balance until paid in full.” The
Department’s claim for support plus interest was
granted.

Post-Dissolution Parentage Petition
Proper in Dissolution Case, Governed by
Parentage Act

In Re Marriage of Mannix and Sheetz___ Il
App.3d ___,  NE.2d___ *{Dist., No. 1-06-
2130, 6/18/07), affirmed post-dissolution parentage
determination.

This decison, modified on denial of rehearing,
replaced the decision previoudly released 3/30/07
and reported in the June, 2007 issue of the FORUM,
but without changing its conclusions.

Agreed Percent-of-Income Support Order
Improper; Amendment of Supreme Court
Rule Permits Appeal from Premature Notice
of Appeal



In Re Marriage of Duggan ____Ill. App. 3d
. NE.2d__ "™pist., No. 2-06-0061,
10/16/07), reversed refusal to vacate an agreest ord
to modify child support to a percent of incomestfir
permitting the appeal to proceed though other daim
were pending when the notice of appeal was filed.

In August, 2005, Tamara petitioned to modify
child support previously ordered for two children.
The parties reached an agreed order for Darrglhyo
“28% of his net income,” without any specific or
minimal dollar figure. Darrell subsequently moved
to vacate that order because it did not state the
amount in specific dollar terms. The trial court
refused, apparently believing it was bound to aiccep
the parties’ agreement. When Darrell moved to
reconsider he also petitioned to specify visitation
When the trial court denied his motion to reconside
Darrell filed his notice of appeal, although his
petition to specify visitation remained pendinghe
visitation issue was resolved five months later.

Reversed and remanded on the support order
issue. Section 505 (a)(5) pf the IMDMA expressly
requires that support orders be stated in specified
dollar terms, or percentages in addition to a dieeki
dollar amount. Parties’ agreements do not bind the
court in issues of child support, custody and
visitation. But before it could reach that issiine
Appellate Court dedicated most of its decisiorhe t
basis for exercising jurisdiction of this appeal
initiated before the issue of visitation was
determined.

Generally a final disposition of one “claim” may
not be appealed as a final order without a findihg
appealability under Supreme Court Rule 304 (a)
when another claim remains unresolved. However,
while the appeal was pending the Supreme Court
amended S. Ct. Rule 303 (a)(2) to provide that when
a timely post-judgment motion has been filed, a
notice of appeal filed before the final dispositmin
any separate claim does not become effective until
the order disposing of the separate claim is edtere
This change being essentially procedural in nature,
can and should be applied retroactively to appeals
pending at the time it became effective. Without
application of this new saving provision, Darrel's
appeal would have been premature, as the post-
dissolution petitions are “new claims” rather than
“new actions,” which would have required a Section
304 (a) finding to permit appellate jurisdiction.

Supreme Court: Income Withholding Fine of
$1M-plus is Not Excessive, Unconstitutional
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In Re Marriage of Miller, ___ ll.2d, __,
N.E.2d __ (No. 104022, 104035 cons., 11/29/07),
reversed the Appellate Court finding that a $1M+
fine against an employer for failing to pay child
support withheld from his employee was excessive
and the statute unconstitutional as it appliedhi® t
case, and affirmed the trial court’s assessmetttatf
fine.

In Harold and Lenora’s 2001 divorce Harold was
ordered to pay $82 per week in child support. A
Notice to Withhold was served on his employer, H.R.
Miller, Sr. After a warning letter was ignored,
Lenora filed a complaint against H.R. Miller Sr. in
March, 2002, seeking the $100 per day penalty $or 3
weeks of payments allegedly withheld but not sent i
a timely manner. H.R. claimed the penalty provisio
was unconstitutional as applied in his case. Tuetc
rejected H.R.’s claim of unconstitutionality.

In October, 2004, the parties stipulated that H.R.
had withheld but not forwarded 128 weeks of support
since Lenora had filed her complaint, and that
imposition of the penalty would amount to
$1,172,100. Judgment was entered against H.R., and
he appealed.

The Appellate Court reversed (369 Ill. App. 3d
46, 860 N.E. 2d 519 {IDist., 12/12/06), accepting
H.R.’s argument the penalty provision was
unconstitutional as applied to him because it tedul
in such an excessive penalty. The Appellate Court
reasoned that the legislature's power to fix pessalt
is subject to the requirements of due process.ifBut
penalty is grossly excessive, it does not further a
legitimate government purpose and constitutes an
arbitrary deprivation of property. The Appellate
Court concluded, when compared to the other
penalties provided by the legislature for similar
misconduct -- such as the maximum fine of $25,000
possible under the Non-Support Punishment Act —
the $1,172,100 penalty imposed in this case was
unconstitutional as a denial of due process.

The Supreme Court disagrees. Since the penalty
statute does not implicate a fundamental
constitutional right, the statute need only bear a
reasonable relationship to a legitimate state ésteio
satisfy substantive due process. On its face 106-$
per-day penalty provision rationally promotes the
State’s legitimate interest in encouraging the grom
payment of child support. And while a penalty
excessively disproportionate to the offense would r
afoul of due process, the Supreme Court disagreed
this penalty should be so characterized.



The proper focus should be on the
reasonableness of the penalties for each offelnse, n
the cumulative effect on the offender.

“We recognize that the individual daily
penalties amassed by Miller produce a
weighty sum when aggregated. Miller,
however, could have avoided the imposition
of any penalties simply by complying with
his statutory obligation upon service of the
withholding notice or at least after suit was
filed. Miller chose to do otherwise.
Because Miller controlled the extent of the
penalty, he cannot now complain that the
penalty is harsh when compared to the
amount of child support at stake. * * * Our
lawmakers are under no obligation to make
unlawful conduct affordable, particularly
where multiple statutory violations are at

issue.”

“Based on the important societal
interests as stake and the concomitant need
for adherence to the Withholding Act,
coupled with the egregiousness of Miller’s
conduct, we cannot say that the statute is
unconstitutional as applied to Miller. Were
we to hold otherwise, then “[a]ll an
employer would have to do to evade any
penalty is nothing, as Miller did here. It
could pile up the nonpayments and, when
called to account under the penalty
provisions, contend it cannot be required to
pay because the mandatory penalty is

SAVE THE DATE!

This year's IFSEA conference is going

be held at Rend Lake Resort and

Conference Center, Whittington, IL
October 19-21, 2008. Look for more
information in an upcoming IFSEA

Forum.

|to

unconstitutionally excessive.”

The Appellate Court’s comparison of the fine to
the penalty under the Non-Support Punishment Act
was also was “not an apt one and provides an
insufficient basis for holding Section 35© of the
Withholding Act unconstitutional as applied to
Miller. The decision of the Appellate Court was
reversed and the judgment of the trial court atfidn

(Note that the judgment involved dealt with
support payments due as of October, 2004. It has
been reported that while these appeal s have been
pending Mr. Miller has continued to violate the
withholding requirement. Imagine what another 3+
years of $100-per-day penaltieswill amount to!)
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IFSEA's 2007 Conference Approved for MCLE Credit

By Thomas P. Sweeney

On December 10, 2007, IFSEA received notice froemMICLE Board that the
Conference held October 21-23, 2007, has been aggifor 9.25 hours of general
Minimum Continuing Legal Education credit. Separapplication to the
Committee on Professionalism of the Supreme Csuequired for designation of
portions of the conference that qualify for profesal responsibility credit.
Professional responsibility credit is being sougithe session on Ethics, Civility
and Professionalism for Attorneys (1.0 credit houk¥ soon as a decision is
obtained on the applications for professionalisedits IFSEA will provide
attorneys who attended the conference will cedifan of their credits based on
the number and length of sessions attended. Aysrwill be entitled to credit
only for the sessions they attended as documentetténdance sheets signed at
the sessions.

The MCLE Board has advised that course providers g¥targe fees for
attendance are required to pay a fee of $1 perdfdICLE credit approved for
the conference as a whole for each attorney seekedit, regardless of how many
sessions each attorney attends and credits aatialthat attorney. Accordingly,
IFSEA is required to pay $8.25 for each attorneeidng any credit for the 2006
conference, and $9.25 for each attorney receivirygcaedit for the 2007
conference. As announced at the 2007 confereR&EA will be seeking an
increased registration fee from attorneys seeki@_& credit at its future
conferences to cover this additional cost, andwallcome voluntary contributions
toward costs incurred for the 2007 conference.
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Jim Ryan Presented With Lifetime Achievement Award

By Thomas P. Sweeney

Jim Ryan, IFSEA Board Member and Treasurer forpidnst 18 years, was
presented the Madalyn Maxwell Lifetime Achievemamtard by IFSEA founder
Tom Sweeney at the association’s 2007 Conferencupport Enforcement, held
October 21-23, 2007 in Moline. One of only a fee@mibers actively involved in
the association since its formation in 1987, Jim fecently announced his
intention not to seek re-election to the Boardamtmue as Treasurer, citing health
concerns as his reason for stepping down.

Jim began his involvement in child support enforeatras a Resource Consultant
for the Cook County Department of Public Aid, tHethowed that up with a long
term as Assistant State’s Attorney in the Cook @p@tate’s Attorney’s Child
Support Division. Following retirement from courggnployment he has remained
active in the Cook County Bar Association, incligimany years as member of its
Legislation Committee. He has also co-authorecttapter on enforcement of
judgments in thé&amily Law Handbook of the lllinois Institute for Continuing
Legal Education, and been a frequent paneliststIp&EA conferences.

Though not actively practicing in child support @cement, Jim has nevertheless
maintained his active involvement in IFSEA. Asldag-time Treasurer Jim has
been responsible for keeping the association fiscasponsible, and is well

known for his efforts to seek bargains on purchasespursue the best returns for
association funds. Attending IFSEA conferencesrardtings at his own expense,
he has remained one of the constants amidst thg aemges experienced by the
association over the years. While he promisesmaed involvement in IFSEA

his services as Board member and Treasurer withiseed.

Thanks and Congratulations, Jim.
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lllinois Family Support Enforcement Association Bd&f Directors announces the
4™ annual opportunity for an IFSEA Training Conferer@cholarship. IFSEA’s
2008 Conference will be held Octobef"t21" Whittington, lllinois.
» |FSEA awards two scholarships each year to thearmonference.
» Each scholarship will include the conference regigin fee and lodging for
the 2008 Annual Training Conference.
= Conference registration includes all meals withakeeption of dinner on
Monday night.
» The Scholarship recipient will be responsible fo#it transportation to and
from the conference.
= Applicants need not be current IFSEA members baitequired to be
dedicated to the improvement of family support ecgonent in Illinois.

Applicant Information:

Name:

Title:

Agency:

Address:

Telephone #: Fax #:

E-mail Address:

For what type of child support agency do you wofkReck one:

0O HFES O Illinois Attorney General's Office 0O State’s Attorney's Office
O Private Attorney 0O Cher

Job Description — Please attach a brief description of the typeak you do.

Essay — Please tell us in one to two pages why yourdezasted in applying for the
scholarship and how attending the IFSEA Trainingnf€cence will benefit you and your
customers.

Applications must be postmarked by September 19, P8. Please return this application and
related documentation to:

lllinois Family Support Enforcement Association
Attention: Christine Towles
335 E. Geneva Road
Carol Stream, IL 60188

Thank you for your application!
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ILLINOIS FAMILY SUPPORT ENFORCEMENT ASSOCIATION
Application for Membership / Address Correction

Please: [ ] accept my application for membgrahilFSEA. [ ] correct my address as ndielbw.

[ 1 Regular membership - please encloge@Pannual dues.
[ 1 Subscription membership - please es&H20.00 annual fee.
[ ] Affiliate membership - (dues to be el@hined by Directors upon acceptance).

Applicant's Name:
Position/Title:
Employer/Agency:
Office
City/State/Zip: Office Phone:
Preferred Mailing Address:
Preferred Phone: Pre:fiesne
E-Mail Address:

[ ]1Send Forum to E-Mail Address

Isthisa[ ] New Application [ ] Renewal [Address Correction ONLY?
Please return with dues to: IFSEA, 335 E. Geritnad, Carol Stream, IL 60188

(FEIN: 37-1274237)
(1/05)
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lllinois Family Support
Enforcement Association

Is Your Address Correct?
See Reverse to Corre www.illinoisfamilysupport.ort




